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FI NAL ORDER

Pursuant to notice, a formal adm nistrative hearing was
held in this case in Tallahassee, Florida, before D ane
Cl eavi nger, Adm nistrative Law Judge of the Division of
Adm ni strative Hearings, on Novenber 18, 2002.
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STATEMENT OF THE | SSUES

The issue in this case is whether the proposed anendnents
to existing Rule 61A-5.0105, Florida Adm nistrative Code,
constitute a valid exercise of delegated |egislative authority.

PRELI M NARY STATEMENT

Petitioner, Beverage Hospitality, Inc., filed an
application for several pre-1981 quota liquor |icenses that had
previously been revoked by Respondent, Departnent of Business
and Professional Regul ation, D vision of Al coholic Beverages and
Tobacco (Respondent or Division). Respondent refused to accept
t hese applications. Petitioner then filed a Wit of Mandanus to
force Respondent to accept said applications. Thereafter,
Respondent was ordered to accept the quota |icense applications.
After acceptance of the applications, Respondent advised
Petitioner that pre-1981 quota |licenses woul d be i ssued pursuant
to the doubl e random drawi ng process used for post-1981 quota
| icenses. Respondent had no rule on the issuance of pre-1981
guota licenses and Petitioner, subsequently, successfully
chal | enged, as an unpromul gated rul e, Respondent's policy of
pl aci ng revoked quota licenses in the double random draw ng
process used for post-1981 quota |licenses. Respondent, then
proposed an anendnent to Rule 61A-5.0105, Florida Adm nistrative
Code, to include revoked pre-1981 quota licenses in the double

random drawi ng process. On October 18, 2002, Petitioner filed a



Petition Chall engi ng Proposed Agency Rule 61A-5.0105, Florida
Adm ni strative Code, pursuant to Section 120.54, Florida
St at ut es.

The parties, by prehearing stipulation, agreed that
Petitioner had standing to bring this challenge and that,
relative to the nmerits thereof, there were no disputed issues of
material fact and the question of the validity of the proposed
rule was solely a question of |aw

At the hearing, Respondent presented the testinony of four
W tnesses. Petitioner did not call any witnesses. Neither
party offered exhibits into evidence.

After the hearing, Petitioner and Respondent filed Proposed
Recommended Orders on Decenber 13, 2002.

FI NDI NGS OF FACT

1. The Division, on Cctober 11, 2002, in Volune 28, No. 41
of the Florida Adm nistrative Wekly noticed a proposed
amendnent to Rule 61A-5.0105, Florida Adm nistrative Code,
concerni ng the conduct of Section 561.19(2), Florida Statutes,

i n doubl e random sel ecti on drawi ngs for revoked pre-1981 quota
al coholic beverage licenses. The proposed anendnent states, in
the portion relevant to this challenge, as follows:
The division will follow the below listed
procedures when entry forns are accepted for
i ssuance of new state |iquor |icenses

aut horized by Florida Law, when they becone
avai |l abl e by reason of an increase in the



popul ati on of a county er—eity—or—a—county
voting to permt the sale of intoxicating

beverages when such sal e had previously been
prohi bited, or by revocation of a license
under 565.02(1)(a)-(f), inclusive issued by
Special Act prior to 1981 gueta: '

2. Respondent cited as specific authority for the rule its
general rul emaki ng powers contained in Section 561.11, Florida
Statutes. The laws inplenmented by the proposed anendnent
included, in relevant part, Sections 561.19 and 561.20, Florida
St at ut es.

3. Section 561.19, Florida Statutes, is the statutory
authority for granting or denying applications for all |iquor
licenses and quota liquor licenses. Section 561.19(2)(a),
Florida Statutes, establishes the double random sel ection
drawi ng process for quota liquor licenses. Section 561.19,
Florida Statutes, states in relevant part:

(1) Upon the conpletion of the
i nvestigation of an application, the
di vi sion shall approve or di sapprove the
application. |f approved, the license shal
be i ssued upon paynent to the division of
the |license tax hereinafter provided.

(2)(a) When beverage |icenses becone
avai |l abl e by reason of an increase in the
popul ati on of a county or by reason of a
county permtting the sale of intoxicating
beverages when such sal e had been
prohi bited, the division, if there are nore
applicants than the nunber of avail able
licenses, shall provide a nethod of double
random sel ection by public drawing to
determ ne which applicants shall be
consi dered for issuance of l|icenses. The



doubl e random sel ecti on draw ng net hod shal
al | ow each applicant whose application is
conpl ete and does not disclose on its face
any matter rendering the applicant

i neligible an equal opportunity of obtaining
an available license. After al

applications are filed with the director,
the director shall then determ ne by random
sel ection drawing the order in which each
applicant's nanme shall be matched with a
nunber sel ected by random draw ng, and that
nunber shall determ ne the order in which
the applicant wll be considered for a
license. (Enphasis supplied.)

4. In general, quota liquor |licenses are issued in a
limted nunber based on the popul ation of a county or the
increase, if any, in the population of a county. The |icenses
can al so be issued when a county initially changes froma county
whi ch does not permt the sale of intoxicating |iquor to one
that does permt the sale of intoxicating |iquor. The quota
license is the only liquor license which is nunerically |limted;
all other types of liquor |icenses are avail able w thout
numerical limtation. Because quota |icenses are nunerically
limted, applications for such Iicenses can exceed the nunber of
avai l abl e Iicenses.

5. Prior to 1981, quota licenses were issued based on an
application. The evidence did not reveal the nmethod used by the
Division or the Governor in awarding quota |licenses to qualified

applicants when the applications for such exceeded the nunber of

avai l able licenses. Cearly, such decisions were nade since



guota licenses were issued prior to 1981. The evidence did
indicate that in 1981 the Governor did not wish to be involved
in the process of determ ning which applicants received quota
liquor |icenses and devel oped | egi sl ation establishing a double
random drawi ng process. The |egislation eventually becane
Section 561.19(2)(a), Florida Statutes. At sone point, the
nunmber of |icenses which could be issued was reduced from one
license per 2,500 residents in a county to one |icense per 7,500
residents in a county. See Section 561.20, Florida Statutes
(2002). Moreover, the Beverage Law conprised of Chapters 561,
562, 563, 564, 565, 567 and 568, Florida Statutes, establishes
that quota |icenses exist as un-issued licenses at the tinme the
statutory criteria by county vote or popul ation are net. See

Beverly v. Division of Beverages, 282 So. 2d 657 (Fla. 1st DCA

1973). Indeed, the Division has the duty to issue these
licenses to qualified applicants once they becone avail able for

i ssuance. The effect of revocation of a license is to revoke
the current licensee's privilege to use a certain |license at a
certain |location. Revocation under the Beverage Law sinply
returns a license to the possession of Respondent which again
has the duty to issue the license if the population of the
county supports its re-issuance. See Section 561.20(3), Florida

Statutes, and Beverly v. Division of Beverages, 282 So. 2d 657

(Fla. 1st DCA 1973).



6. In general, the double random drawi ng process provides
a nethod for notifying the public of the availability of quota
i censes and a nethod for selecting applications for further
i nvestigation and possible award of a quota |icense when those
licenses are available. There is currently no admnistrative
rul e which gives Respondent gui dance on what procedure to follow
with regard to the award of pre-1981 quota |licenses that have
conme back into the possession of Respondent by reason of
revocation. There is also no rule which governs the re-issuance
of post-1981 revoked quota |icenses. Historically, Respondent
has re-issued these revoked pre-1981 and post-1981 quota
i censes through the doubl e random drawi ng process. The
pre- 1981 revoked quota |icenses issued through the double random
drawi ngs were never issued in excess of the population limts;
however, they were issued in excess of the popul ation increase
for the prior year, if the total popul ation supported the nunber
of licenses issued. Respondent's |ong-standing policy was not
chal l enged until the recent nmultiple litigation on this issue
i nvol ving Petitioner as outlined above.

7. Petitioner has applied for approximtely 57 previously-
revoked quota |licenses. There was no evi dence whet her these
licenses were initially created based on an increase in county

popul ati on.



CONCLUSI ONS OF LAW

8. The Division of Adm nistrative Hearings has
jurisdiction over the parties to and the subject matter of this
proceedi ng. Section 120.54, Florida Statutes.

9. A hypothetical is helpful in order to analyze the issue
involved in this proceeding. Assune that a county's popul ation
is 75,000 and it has a special act authorizing one |icense for
each 7,500 persons. Assune also that the county's popul ation
has not increased for a nunber of years and all ten authorized
| i censes based upon the popul ati on have been issued. Assune
next that one such issued license is revoked. The county is
aut hori zed to have ten licenses but only nine are now i ssued,;
thus, one license is available. The one |icense, irrespective

of whether it is considered "new, " has becone avail able, even

t hough no popul ation increase in the county has occurred for a
nunber of years. The issue is whether the re-issuance of this

I icense shoul d occur by application or through the double random
drawi ng process.

10. Consideration of the validity of a proposed rul e nust
necessarily comence with an anal ysis of Respondent's rul emaki ng
authority in accordance with the | egislative nandate set forth
in the twin provisions of Sections 120.52(8)(g) and 120.536(1),

Florida Statutes. The Legislature, culmnating in the 1999

amendnents to Chapter 120, Florida Statutes, substantially



restricted agency rul emaki ng authority. Section 120.52(8),
Fl orida Statutes, states:

(8 "Invalid exercise of del egated
| egi slative authority" nmeans action which
goes beyond the powers, functions, and
duties delegated by the Legislature. A
proposed or existing rule is an invalid
exerci se of delegated |egislative authority
if any one of the follow ng applies:

(a) The agency has materially failed to
foll ow the applicabl e rul emaki ng procedures
or requirenents set forth in this chapter;

(b) The agency has exceeded its grant of
rul emaki ng authority, citation to which is
required by s. 120.54(3)(a)1l.;

(c) The rule enlarges, nodifies, or
contravenes the specific provisions of |aw
i npl enented, citation to which is required
by s. 120.54(3)(a)l.;

(d) The rule is vague, fails to establish
adequat e standards for agency decisions, or
vests unbridled discretion in the agency;

(e) The rule is arbitrary or capricious;

(f) The rule is not supported by
conpet ent substantial evidence; or

(g) The rule inposes regulatory costs on
the regul ated person, county, or city which
coul d be reduced by the adoption of |ess
costly alternatives that substantially
acconplish the statutory objectives.

A grant of rul emaking authority is
necessary but not sufficient to allow an
agency to adopt a rule; a specific law to be
i npl enented is also required. An agency may
adopt only rules that inplenent or interpret
t he specific powers and duties granted by
t he enabling statute. No agency shall have
authority to adopt a rule only because it is
reasonably related to the purpose of the
enabling legislation and is not arbitrary
and capricious or is wthin the agency's
cl ass of powers and duties, nor shall an
agency have the authority to inpl enent
statutory provisions setting forth genera




11.

12.

gener al

| egislative intent or policy. Statutory

| anguage granting rul enaki ng authority or
general ly describing the powers and
functions of an agency shall be construed to
extend no further than inplenmenting or
interpreting the specific powers and duties
conferred by the sane statute. (Enphasis
suppl i ed.)

Section 120.536(1), Florida Statutes, states:

(1) A grant of rulemaking authority is
necessary but not sufficient to allow an
agency to adopt a rule; a specific law to be
i npl enented is also required. An agency may
adopt only rules that inplenent or interpret
the specific powers and duties granted by
the enabling statute. No agency shall have
authority to adopt a rule only because it is
reasonably related to the purpose of the
enabling legislation and is not arbitrary
and capricious or is within the agency's
cl ass of powers and duties, nor shall an
agency have the authority to inplenent
statutory provisions setting forth genera
| egislative intent or policy. Statutory
| anguage granting rul emaki ng aut hority or
general ly describing the powers and
functions of an agency shall be construed to
extend no further than inplenmenting or
interpreting the specific powers and duties
conferred by the sane statute.

Section 561.11, Florida Statutes, does provide a

grant of rul emaking authority. Statutes prior to

passage of Chapter 120, Florida Statutes, contained nore

specific rul emaking authority. However, upon the inception of

Chapter 120, Florida Statutes, and prior to the 1999 specificity

requi renments added to Chapter 120, Florida Statutes, Section

561. 11,

Florida Statutes, was anended to contain |l ess specific

10



rul emaki ng authority in order to avoid redundancy with the
rul emaki ng requirenents of Chapter 120, Florida Statutes.
Section 561.11, Florida Statutes, provides:
(1) The division has authority to adopt

rul es pursuant to ss. 120.536(1) and 120.54

to inpl enent the provisions of the Beverage

Law.

(2) The division shall have full power

and authority to provide for the continuous

trai ning and upgradi ng of all division

personnel in their respective positions with

the division. This training shall include

t he attendance of division personnel at

wor kshops, sem nars, or special schools

established by the division or other

or gani zati ons when attendance at such

educational prograns shall in the opinion of

t he division be deened appropriate to the

particul ar position which the enpl oyee

hol ds.

13. The | anguage contained in Section 561.11(1), Florida
Statutes, includes nore than a general grant of rul emaking
authority. The statute specifically references the "Beverage
Law. " Section 561.01, Florida Statutes, defines the Beverage
Law as Chapters 561, 562, 563, 564, 565, 567, and 568, Florida
St at ut es.

14. In this case, the specific lawto be inplenented is
Section 561.19, Florida Statutes. Section 561.19(2)(a), Florida
Statutes, is the only statute that authorizes the Division to
conduct doubl e random drawi ngs for quota licenses. It limts
the Division's authority to conduct such drawi ngs to two

ci rcunst ances, "when |icenses becone avail abl e by reason of an

11



i ncrease in population in the county"” or by reason of a formerly
dry county permtting the sale of alcoholic beverages. There is
no authority to issue |licenses which fall outside these two
categories to be issued by a double random drawi ng process. Al
other licenses are issued by application. See Section
561.19(1), Florida Statutes.
15. Section 561.20(3), Florida Statutes, provides

The limtation upon the nunber of such

licenses to be issued as herein provided

does not apply to existing licenses or to

the renewal or transfer of such |icenses;

but upon the revocation of any existing

license, no renewal thereof or new |icense

therefor shall be issued contrary to the

l[imtation herein prescribed.
The limtation referenced in the above-quoted section is the
[imtation of |icenses based on one |icense for every 7,500
residents in a county contained in Section 561.20(1), Florida
Statutes. Section 561.20, Florida Statutes, does not limt
i ssuance or re-issuance of a |license to circunstances where
there is an increase in the population of a county. A county
with a static population is entitled to have a certain nunber of
| icenses based on its population. Use of the term"no renewal

thereof or new license therefor," refers to re-issuance of a

revoked |license. Al so see Beverly v. Division of Beverages, 282

So. 2d 657 (Fla. 1st DCA 1973). Thus, whether a revoked |icense

is |labeled "new' or "old," is irrelevant to the issue in this

12



proceeding. A re-issued |license cannot be issued in excess of

t he population Iimtation contained in Section 561.20, Florida
Statutes. The statute does not provide support for the proposed
rule.

16. Since a county which has commenced permtting the sale
of al coholic beverages where such sal e had previously been
prohi bited woul d not have any previously issued |icenses that
coul d be revoked, that category of quota |icenses is necessarily
i napplicable. Such a county is entitled to at |east three
i censes regardl ess of its population. See Section 561.20(1),
Florida Statutes. However, the same argunent for revoked new
wet county-issued |icenses can be made unl ess those |icenses
once revoked retain the characteristics of an initial wet county
license after revocation.

17. The other category, an increase in popul ation of the
county, may or may not apply to a license nade avail abl e because
of revocation. The resolution depends on the reason for
i ssuance of the license when it was initially created since
guota licenses do not die and are subject to re-issuance as
limted by a county's population. There was no evidence in this
case which denonstrated the initial reason for the issuance of
t hese pre-1981 revoked |licenses at issue here or the various

bases before 1981 for the issuance of quota |icenses.

13



18. In short, the Division has not been granted the
necessary rul emaki ng authority to subject to the doubl e random
drawi ng process |licenses which have becone avail abl e by neans
ot her than an increase in a county's popul ation or by a
previously dry county permitting the sale of intoxicating
[iquor. The proposed rule because it covers all types of
revoked pre-1981 quota |icenses purports to expand the
Division's authority beyond the scope of its governing statutes
and constitutes an invalid rule pursuant to Section
120.52(8)(b), Florida Statutes.

19. In State, Board of Trustees of the Internal

| mpr ovenent Trust Fund v. Day Crui se Association, Inc.,

794 So. 2d 696 (Fla. 1st DCA 2001), the 1999 anendnments to
Sections 120.52(8)(g) and 120.536(1), Florida Statutes, were
reviewed. The court expressly noted:

[I]t is now clear, agencies have
rul emaki ng authority only where the
Legi sl ature has enacted a specific statute,
and aut horized the agency to inplenent it,
and then only if the (proposed) rule
i npl ements or interprets specific powers or
duties, as opposed to inprovising in an area
that can be said to fall only generally
W thin sone class of powers or duties the
Legi sl ature has conferred on the agency.

* * *

[ Aldm ni strative agencies are creatures of
statute and have only such powers as the
statutes confer . . . . The statutory
provi si ons governi ng rul emaki ng nust be

14



interpreted in light of the Legislature's
stated intent to clarify significant
restrictions on agencies' exercise of

rul emaki ng authority, and to reject the
"class of powers and duties analysis

enpl oyed in Consolidated- Tonoka. |If
reasonabl e doubt exists as to the "Il awful

exi stence of a particular power that is
bei ng exercised, the further exercise of the
power should be arrested." (supra at 700-1)

20. I n Southwest Florida Water Managenent District v. Save

the Manatee Club, Inc., 773 So. 2d 594, 599 (Fla. 1st DCA 2000),

the court, also construing the sanme 1999 | egi sl ative changes,
not ed:

The ordinary nmeaning of the term
"specific" is "limting or limted;
speci fying or specified; precise, definite,
[or] explicit." See Webster's New Wrld
Coll ege Dictionary 1287 (3rd Ed. 1996).
"Specific" is used as an adjective in the
1999 version of section 120.52(8) to nodify
t he phrase "powers and duties.”

In the context of the entire sentence, it

is clear that the authority to adopt an

adm ni strative rule nust be based on an

explicit power or duty identified in the

enabling statute. Oherwise, the rule is

not a valid exercise of del egated

| egi sl ative authority.

21. The Legislature has not granted to the Division the

speci fic power or duty which the proposed rule seeks to
i npl enent. Thus, the proposed rule constitutes an invalid
del egation of |egislative authority pursuant to Section

120.52(8)(c), Florida Statutes. The only statute which provides

the specific power or duty for the Division to conduct a double

15



random sel ecti on drawi ng for beverage |icenses is Section
561.19(2)(a), Florida Statutes. Such power is, however, limted
to two situations: an increase in population and a dry county
becom ng wet. Indeed, the Division has candidly admtted in the
Prehearing Stipulation that it seeks by the proposed rule to

i nclude Section 561.19(2), Florida Statutes, drawing |icenses
"whi ch have becone available in ways not provided for in the
statute.”

22. Wile the Division has asserted that utilizing the
Section 561.19(2)(a), Florida Statutes, double random sel ection
drawing is a better nethod for awarding previously revoked
licenses, the "necessity for, or the desirability of, an
adm nistrative rule does not, of itself, bring into existence

authority to promul gate such rule.” 4245 Corporation v.

Di vision of Beverage, 371 So. 2d 1032, 1033 (Fla. 1st DCA 1978).

23. A revoked license may or may not be a |icense which
falls into one of the categories contained in Section 561.19(2),
Florida Statutes. Such licenses may al so be those that were
initially created for reasons outside the two categories
contained in Section 561.19(2)(a), Florida Statutes, and are not
avai |l abl e "by reason of any increase in the population of a
county or by a reason of a county permtting the sale of
i ntoxi cati ng beverages when such sale had been prohibited.” See

Section 561.19(2)(a), Florida Statutes. The D vision has no

16



authority to include the latter licenses in the double random
drawi ng process. Respondent's efforts would be better directed
to the Legislature. Consequently, because the Division's
proposed rul e includes all revoked pre-1981 quota |icenses,
Section 561.19, Florida Statutes, cannot, as a matter of |aw,
serve as the authority for the proposed rul e because it

enl arges, nodifies, and contravenes the specific provisions of
Section 561.19, Florida Statutes.

RECOMIVENDATI ON

Based on the foregoing Findings of Facts and Concl usi ons of
Law, it is

ORDERED t hat the Petition Challenging a Proposed Agency
Rul e chal | engi ng the proposed anendnent to Rule 61A-5.0105,
Fl ori da Adm nistrative Code, is granted. The proposed amendnent
is declared invalid.

DONE AND ORDERED this 27th day of January, 2003, in

Tal | ahassee, Leon County, Flori da.

DI ANE CLEAVI NGER

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl.us
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Filed with the Clerk of the
D vision of Adm nistrative Hearings
this 27th day of January, 2003.

ENDNOTE
1/ On Line 7, the work "inclusive" should be underlined since
it is not in the current version of the rule and the word

"guota" should not be included since it is not contained in the
current version of the rule.

COPI ES FURNI SHED,

M chael A. Martinez, Esquire
Depart ment of Busi ness and

Prof essi onal Regul ati on
1940 North Monroe Street, Suite 60
Tal | ahassee, Florida 32399-2202

Harold F. X. Purnell, Esquire

Rut | edge, Eceni a, Underwood,
Purnel | & Hof f man

Post O fice Box 551

Tal | ahassee, Florida 32302-0551

Hardy L. Roberts, 111, General Counsel
Departnent of Busi ness and
Pr of essi onal Regul ati on
Nor t hwood Centre
1940 North Monroe Street
Tal | ahassee, Florida 32399-2202

Peter WIllians, Director

Di vision of Al coholic Beverages and
Tobacco

Depart nment of Busi ness and
Pr of essi onal Regul ation

1940 North Monroe Street

Tal | ahassee, Florida 32399-0792

Carrol | Webb, Executive Director

Joint Adm nistrative Procedures Committee
120 Hol | and Bui I di ng

Tal | ahassee, Florida 32399-1300
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Li z C oud, Chi ef

Bureau of Adm nistrative Code
The Elliot Building

Tal | ahassee, FL 32399-0250

NOTI CE OF RIGHT TO JUDI Cl AL REVI EW

A party who is adversely affected by this Final Oder is
entitled to judicial review pursuant to Section 120.68, Florida
Statutes. Review proceedings are governed by the Florida Rules
of Appell ate Procedure. Such proceedi ngs are commenced by
filing the original notice of appeal with the Cerk of the

Di vision of Adm nistrative Hearings and a copy, acconpani ed by
filing fees prescribed by law, with the District Court of
Appeal , First District, or with the District Court of Appeal in
the Appellate District where the party resides. The notice of
appeal nust be filed within 30 days of rendition of the order to
be revi ewed.
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